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Abstract

Traditionally, lower federal court nominationsre confirmed swiftly and unanimously by
the Senate. However, increasingly, lower courficorations have become lengthy and
contentious proceedings. Traditional explanatfonshis shift have centered on the temporal
political environment and the ideological extremisfithe nominees. We propose an alternative
theory to explain this phenomenon: interest gropyposition. We posit that interest groups
sound “fire alarms” — raising the salience of adowourt nomination — thereby forcing senators
politically aligned with the groups to abandon femators’ default positions (confirm swiftly)
and instead give the opposed nominee thoroughaeragion and perhaps even block
confirmation all together. Our theory is supporgdexclusive interview testimony from key
players in judicial confirmation politics. We alssst our theory using data on all U.S. Courts of
Appeals nominations, 1985-2004. We find interestig opposition far eclipses previous

explanations about lower court confirmation outceraed timing.



In this article, we offer a new theoretipalspective for understanding the lower federal
court confirmation process. We posit that, becafisgitical differences in the political salience
of lower court and Supreme Court nominations, ggegroup opposition is today the most
influential force driving the lower court confirman process. Moreover, we dethadw interest
groups influence the confirmation process: by ngthe salience of nominations and then
convincing senators to thoroughly vet these normonat We then test this proposition using a
split population duration model and extensive datdederal appellate nominations.

The Political Salience of Federal Court Nominations

Historically, there has been one critical eliéince between the Supreme Court and lower
court confirmation processes: political salien@anfirmation battles over Supreme Court
nominations have regularly been waged betweenrgmdent and senators in the opposing party
over the last two centuries (Maltese 1995). Téisat surprising because, since asserting its
right to assess the constitutionality of legislatacts inviarbury v. Madison (1 Cr. 137 (1803)),
the Supreme Court has been one of three key poileking institutions in the United States
(along with the Executive and Legislative branches3 a result, not only do the president and
senators view Supreme Court vacancies as impgytditical battles in which ideological
agendas can be advanced, so too do the bases@émmacratic and Republican Parties
(Caldeira 1988). In fact, interest groups begaiginag in on Supreme Court nominations
during the 18 century; they have weighed in every Supreme Court nominee since the late
1960s (Maltese 1995). This has served to furthiserthe salience of Supreme Court
nominations. Fortunately for the Senate, theyaftSupreme Court vacancies (on average, two
per term), makes it feasible for senators to desmeificant resources to investigating and

debating each and every Supreme Court nominatiaerog the president—thereby appeasing



their respective political bases.

Given the high salience of Supreme Court natmns and the extensive resources available
to the Senate to challenge such infrequent nonoingtiSupreme Court confirmation proceedings
can, and often do, turn into hotly contested battlot surprisingly, then, there is a rich body of
empirical research which seeks to identify the dgrthat influence senators’ roll-call votes on
Supreme Court nominationad., Austen-Smith and Wright 1994; Caldeira and Wrigy®98;
Cameron, Cover and Segal 1990; Epstein et. al.;ZD0érby et. al. 1992; Ruckman 1993; Segal
1987; Segal, Cameron and Cover 1992). The vagdblend to influence a senator’s vote on a
Supreme Court nomination include constituency pegfees, a nominee’s ideology, the senator’s
party, media coverage, a nominee’s qualificatioindded government, a nomination made late
in the president’s term and, most relevant heterést group lobbying.

In stark contrast, lower court nominationsttiically, have not been salient political issues;
neither politicians nor their political bases vieltbe lower federal courts as policy-making
institutions. Lower federal courts were seen #yrias forums to adjudicate business and
property-related claims of individual litigantshat than political causes (Epp 1998).
Accordingly, presidents and senators treated lme@art vacancies as patronage-rewarding,
rather than policy-making, opportunities (Harri$39 and interest groups paid no attention to
these positions until the mid-1980s (Schwartz 1988hus, for most of our nation’s history, the
Senate norm was to give almost complete deferentteetpresident on lower court nominations
(e.g., Goldman 1997; Krutz, Fleisher and Bond 1998).

Given the hundreds of lower court nominatiorele by the president each term and their low
political salience, until the mid-1990s, it wasaaer event for the Senate even to hold a roll call

vote for a lower court nomination; these nominaiarere instead confirmed by unanimous



consent or voice vote (Cohen 1998). This normres$igential deference served the Senate well,
as it would be virtually impossible for the Senttéunction were it to spend as much time and
as many resources on each and every lower courhation as it so often does on nominations
to the Supreme Court.

Although roll-call votes are today commonplaceléawer court nominations, those votes are
qualitatively different from those taken on Supre@mirt nominations. At the Supreme Court
level where salience is high, senators must stakéheir positions in highly-transparent roll-call
votes held on the floor of the Senate. Senatafudt positions on these votes reflect a
combination of their political party, personal mefnces and constituent preferences (Caldeira
and Wright 1998). This means a sizable numbeeré®rs vote “no” to almost all Supreme
Court nominations (Epstein and Segal 2005). Dubewo low political salience, however,
senators are able to oppose lower court nominatfaosigh a variety of non-transparent pre-
floor procedural tactic$. If a lower court nomination makes it to the fldor a vote, it is
virtually assured of being confirmed and, more img@atly, confirmed unanimously. Consider
the distribution of outcomes for courts of appewiminations made in the period 1985-2004. A
total of 284 nominations were made to the circaiires and 192 received floor votes; of these
192, not one was defeated on the floor; 170 nomanat(88.5%) were confirmed unanimously
or with only one “no” vote (on five occasions).

Given the infrequency of roll call votes om thenate floor with significant opposition,
scholars of the lower court confirmation procesgefacused on the pre-floprocess rather
than on floowotes (as is the common practice of Supreme Court coafiion studies).
Accordingly, there is a corpus of research which $@ught to identify the forces that influence

confirmation durations; it presumes that the longtkes to confirm a lower court nomination,



the more “troubled” the nomination (Bell 2002; Berchnd Maltzman 2002; Martinek, Kemper
and Van Winkle 20023. These duration studies all assume that confionatelay is influenced
by three sets of factors: characteristics abouhtmeinee €.9., race, gender and ideology),
characteristics about the political environmea.( divided government, presidential election
year and presidential approval rating) or Senatklvad €.g., number of nominations pending
and month in the congressional session). Complatedent from this literature, however, is any
serous consideration of the role interest groups jul today’s lower court confirmation procéss.
This is true notwithstanding the fact that inteiggstups, by their own admission, have been
heavily involved in the lower court confirmationggess since the mid-1980s (Aron 2002) and
the fact that we know interest groups have an impa&upreme Court confirmations (Caldeira
and Wright 1998). We now consider whether integestips influence the lower court
confirmation process and, if so, how they affeetphocess.
How Interest Groups Influence the Lower Court Confirmation Process

We interviewed the leaders of those natiomigrest groups on the left and right of the
ideological spectrum which routinely monitor lowsurt nominations. We also interviewed
Senate staffers who have been actively involvatienlower court confirmation process as well
as a former member of the Senate Judiciary Comenit@ur interviews provide compelling
evidence that interest groups play a central rokbe lower court confirmation process.

According to interest group leaders, the SBaatorm of deference to the president regarding
lower court nominations began to erode in the n886k; interest groups readily take credit for
this evolution €.g., Aron 2002; Jipping 20023).Fearing Ronald Reagan would follow through
on his campaign promise to appoint conservativéldadower federal courts — who were chosen

not because of traditional patronage concerns écause they shared Reagan’s conservative



political philosophy — issue activists on the le#gan to monitor systematically lower court
nominations in Reagan’s second term in office (Saiev1988). During the George W. Bush
(“Bush (43)”") administration, liberal activists eggched the background and judicial philosophy
of each and every person selected for both thaaisburts and courts of appeals (Aron 2002;
Cavendish 2002; Gandy 2002)Conservative groups also monitored Bill Clintolower court
nominations, but their strategy was to follow uptips they received from grass roots members
of their organization; these members typically kribesznominee and questioned the person’s
suitability for the bench (Jipping 2002a; Senion€ervative Spokesman 2002)0nce tipped

off that a nominee may be a liberal ideologue, eorative groups would then proceed to do
extensive research on the nominee’s backgrounguaindal philosophy. Interest group leaders
also made clear, however, that when aligned wighptiesident, they do not expend resources in
support of a lower court nominee unless the pehsafirst garnered opposition and thus is in
danger of a contentious confirmation fight (Jipp2@2b; Senior Conservative Spokesman
2002).

The decision by interest groups to condutgresive research on the backgrounds and
ideologies of lower court nominees has transforthedole interest groups play in the judicial
confirmation process. In short, when leading ieségroups believe they have uncovered a
problematic nomination — problematic in the seinsg the nominee may vote against the groups’
policy positions in future federal court litigatienthey share this information, first with
sympathetic senators on the Judiciary Committeg Jater, with sympathetic senators
throughout the chamber (liberal groups share wegmbDcratic senators and conservative groups
share with Republican senators) (Cavendish 2008d%3002; Neas 2002; Jipping 2002a,

2002b; Senior Conservative Spokesman 2002).



At the same time, interest groups share fireings with the press and their grass roots
members as they try to muster public oppositionrsg@n objectionable lower court nomination
(Jipping 2002a, 2002b; Cavendish 2002). Havinggrad in mobilization tactics against
Supreme Court nominees for many decades — anddhpeifiected those tactics during the
Robert Bork and Clarence Thomas confirmation fightaterest groups are now adept at raising
the political salience of a lower court nominataanong the political bases of the Republican
and Democratic Parties (Caldeira, Hojnacki and WrgP00).

Targeted senators, in turn, are likely to hiéaedwarnings of interest groups affiliated with
their party or interest groups which support pekcalso favored by the senators’ constituents.
As a result, these senators are likely to move dwmay the norm of deference and instead delay
and possibly prevent confirmation. First, becaafsthe sheer volume of lower court
nominations, senators lack the time to undertageetttensive research efforts that interest
groups offer on lower court nominations. As losgraterest groups provide accurate
information, senators view their research as aaluable resource (Gittenstein 2002;
Metzenbaum 2002; Robinson 20§2)Interest groups help flag who will be controviatsind
they [the interest groups] substantively do thekwee [on the Senate Judiciary Committee] do
not have the time to do” (Senior Democratic aid&¢émate Judiciary Committee 2002; see also
Senior Republican Senate aide 2002; Caldeira, tekjreand Wright 2002, 54) Moreover,
because interest groups represent the views ofdestituents in the two major parties —
constituents who not only care about the make-upefower federal courts but who also are
the most mobilized voters — senators are relugtaiginore the views expressed by interest
groups (McCubbins and Schwartz 1984). Indeedresteggroups are not shy about threatening a

senator with electoral retribution should he or igim®re the interest groups’ demands by voting



to confirm (Gandy 2002’ However, if interest groups do not express ofjmwsto a nominee,
the key players (both on the interest group sidktha Senate side) all concede that the Senate
(including senators who oppose the president)aaitifirm that nomination unanimously and
swiftly (Cavendish 2002; Correia 2002; Jipping 2008eas 2002; Robinson 2002)In other
words, old norms persist in the absence of intepesip opposition.
The Fire Alarm Theory

We believe that the relationship between agegroups and the Senate regarding lower court
nominations is akin to the relationship betweend@ess and interest groups vis-a-vis
administrative agencies (McCubbins and Schwartz)1.98s McCubbins and Schwartz explain,
because of limited resources, Congress cannot ardh# workings of a vast federal
bureaucracy, and so it relies on interest groupls stakes in bureaucratic decisions to inform
Congress when there is a problem — to sound adfaen.” Absent a problem brought to its
attention, Congress presumes the agency is fumagigroperly. But, when interest groups
bring a problem to Congress’ attention, congressafidrated with these groups (or whose
constituents support the groups’ agenda) heed thiasengs because of electoral concerns.

Although the relationship between interesugoand the Senate in the context of the lower
court confirmation process is not an exact anatoghe Congress-interest group relationship
described by McCubbins and Schwartz, we draw ufgnifiant similarities'®> Because of low
public salience and limited resources, senatorsagpmse the president cannot engage in the
type of thorough confirmation proceedings we tylhyceee at the Supreme Court level.
Senators must rely on interest groups with stakeise outcomes of federal court litigation to
inform them when the president makes a troublesoong@nation.

Absent a problem brought to their attentiaghesenator’ default positioneven those in the



opposite party of the president — is to presume the nomination acceptable to ffwitical base
and to confirm each nomination swiftly. But, whaterest groups bring a problem to
sympathetic senators’ attention -- sounding a ‘dil@m” — the salience of the lower court
nomination is now raised to a higher level. Syrhptt senators are now likely to slow down
the process and give the nomination thorough censiiin. Furthermore, fire alarms serve as a
means for interest groups to persuade senatotsattdan their default positions (to confirm) and
instead block confirmation through pre-floor proae tactics'?

Some basic descriptive statistics seem to deour fire alarm theory. In the 9¢hrough
108" Congresses, there were 284 nominations to theéscofiappeals; 67 of these nominations
were opposed and 217 were unopposed. Of the Z2Zbhallenged nominations, 166 (76.5%)
went to the floor and were confirmed; however,hef 67 courts of appeals nominations
challenged by interest groups, only 26 (38.8%) wergirmed, a statistically significant
difference (chi-squared = 33.21, p < .0¢/1)Not only were unopposed nominations much more
likely to be confirmed, they were also more likébybe confirmed with little or no opposition on
the floor. Of the 166 nominations confirmed withouerest group objection, 162 (97.6%) were
confirmed either unanimously or with only one vote@pposition (on five occasions). In
contrast, of the 26 opposed nominees who were aliéily confirmed, only 8 (30.8%) were
confirmed unanimously (none had a single “no” votéhis difference is also statistically
significant (chi-squared = 98.93, p <.001). Addefacially, the data suggest that our theory is
correct: interest groups are dictating when sesateed to thoroughly vet a nomination.
Hypotheses, Data and Methods

We now empirically test the “fire alarm” thgarsing data on U.S. Courts of Appeals

nominations=> If our fire alarm theory is correct, nominatiomih interest group opposition are



less likely to be confirmed and, if confirmed, theamfirmed less swiftly.

Hypothesis 1: Courts of appeals nominations facing interestigropposition are less
likely to be confirmed than nominations facing nterest group opposition.

Hypothesis 2: Courts of appeals nominations facing interestigropposition will take
longer to be confirmed than nominations facingmterest group opposition.

The units of analysis are all nominationsi® t).S. Courts of Appeals in the”QEhrough the
108" Congresses (1985-2004). Nominations not acted bgdhe end of the congressional
session are returned to the presiciem die, and the president may renominate that person in the
next congressional session. Persons nominatedre than one congressional session are
treated as separate nominations (see Martinek, Keanmqd Van Winkle 2002).

There are a total of 284 nominations incluntettis study: Reagan, 59; George H. W. Bush
(“Bush (41)™), 54; Clinton, 105 and Bush (43), 66.

The Split Population Duration Model

Because we are interested in explaining bottiignation outcomes and timing, we test the
“fire alarm” theory by employing a split populatioiiration model, which allows us
simultaneously to model thekelihood of confirmation and thetiming of confirmation (Box-
Steffensmeier and Jones 2004; Schmidt and Witt8)1$andard duration modeksd., a Cox
or Weibull model) used thus far in the Senate cordtion literature assume every lower court
nomination will eventually experience the ever, a successful confirmation. But, this is an
unrealistic assumption for the lower court confitimia process because, as we have discussed,
the past two decades have witnessed an increasimbar of nominations effectively quashed at
the pre-floor stage of the procé&sUnlike standard duration models, the split popoia
duration model relaxes the assumption that all natrons will eventually be confirmed. The

model essentially “splits” nominations into two gps — those that will eventually be confirmed
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and those that will not. Thus, the split populatmodel more accurately captures the reality of
the lower court confirmation process as it haseswin the past twenty years.

The split population model estimates via maxmiikelihood the effects of the variables on
the probability that a nomination will be confirmedgether with the effects of the variables on
the hazard rate.€., the risk of experiencing confirmation). The mabdroduces two sets of
simultaneously estimated coefficients: one forlikalihood of confirmation (the incidence of
confirmation) and another for the timing of confation. We specify the incidence of
confirmation part of the model as a probit sincagsiés a dichotomous dependent variable. The
hazard rate part of the model is specified as ddggptic distribution. For more details on our
model specification see Web Appendix A. Duratiars measured as the number of days in
session from nomination to confirmation. For ceedavbservations (those not experiencing
confirmation), durations are measured as the nuwfb@ays in session from nomination to the
end of the congressional session when the nommaticeturned by the Senate to the president.

We specify one model, which is designed tolgpotheses 1 and 2 — whether interest group
opposition has significantly influenced confirmatittmings and outcomes.

Independent Variables

Below, we detail the measurement of our kelependent variable — interest group
opposition — and briefly summarize our other indefant variables.

Interest Group Oppositiois the decision by at least two national integgstips® to take a
public position opposing the confirmation of a doafrappeals nomination. This type of activity
— “going public” — is designed to alert senatord #reir constituents that a particular nomination
warrants careful consideration. It is one of thagpal tactics interest groups employ when

they decide to oppose a judicial nomination (Ca&leiojnacki and Wright 2000). The
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requirement that there be at least two nationalggon opposition is intended to avoid situations
in which a single renegade group voices oppos{atthough there was only one such instance
in the data). Under these circumstances, senatayaot feel sufficient constituent pressure to
hold up the confirmation process as they do wheltipheinational interest groups (separately or
in coalition) oppose a nomination.

We conceive of this variable as dichotomoyp¢sed or unopposed), rather than as ordinal
or a count measurement, for two reasons. Ther&eston involves the nature of interest group
activity surrounding lower court nominations. Doghe large number of nominations made to
the lower courts in each presidential term, integesups admit to working in coalitions to
decide whether or not to challenge a lower couniination (Caldeira, Hojnacki and Wright
2000, 59).For example, during the Bush (43) presidency, NAR*o-Choice America, People
for the American Way, the Leadership Conferenc€miil Rights and the Alliance for Justice —
all key players in confirmation politics — have metekly to plan judicial confirmation strategy
(Cavendish 2002; Toner and Lewis 2003). Moreowemy interest groups align themselves
with umbrella organizations regarding appointmeaiitizs.® And, many of the key players in
appointment politics are themselves coalitionsrofigs -- such as the Leadership Conference on
Civil Rights and ADA Watch on the left, and Coalits for America on the right. Accordingly,
by virtue of working through a variety of differetyppes of coalitions, the views expressed by
one interest group usually represent the viewsaryrother affiliated interest groups as well.

The second reason supporting a dichotomousepdion of interest group opposition stems
from an important trend observed in the data wherassessed the number of umbrella groups,
coalitions and single groups voicing oppositioréeh nomination. Specifically, in the

overwhelming number of cases, nominees either gamepposition whatsoever (76.4 percent
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of nominations in our data) or substantial oppogi{i22.9 percent of nominations in our data).

Of the 67 opposed nominations, 65 had at leastiort®ella group in opposition, which
necessarily means a multitude of groups (when ymsider all those aligned with the umbrella
organization) opposed these nominations. Thugaypconception better captures the reality

of confirmation politics in which interest grouppgsition tends to be an all or nothing
proposition. However, we attempted to create terrative measure of interest group

opposition — an ordinal measure — designed to capie magnitude of opposition. We re-ran
our model using this alternative measure; resutisevgtable across both measures (dichotomous
and ordinal) and the substantive findings simil@he results of this alternative model are set
forth in Web Appendix C.

To identify whether or not interest groups lizhp opposed a nomination, searches were
conducted in the electronic databases Lexis/NexdsVdestlaw on each nomination made in the
99" through 108 Congresses. Because Judiciary Committee chaiestat permitted interest
groups to testify at lower court confirmation hegs since 1995, we were unable to measure
objections by looking at confirmation hearing teginy, as other scholars have done with
Supreme Court nominationsd., Segal, Cameron and Cover 1992) and lower coumimetions
in earlier periodsgg., Bell 2002; Flemming, McLeod and Talbert 1998)stéad, for each
nominee, we searched for any newspaper articl@-@dgpiece in which an interest group
activist is cited as opposing the confirmationtadttnomination. This type of interest group
activity is intentionally aimed at raising the saice of a lower court nomination, thus prompting
senators into actiore., Gandy 2002; Gittenstein 200%).A list of nominations garnering
interest group objections and a graphic depictioth@® number of objections by congressional

session are set forth in Web Appendices D anddpetively.

13



Because interest group opposition tends to betcred (liberal interest groups oppose
Republican nominations and conservative groups [Reatic nominations), we operationalized
opposition as a nominal variable with three catiegoi(1) opposition by conservative groups to
Democratic nominations; (2) opposition by liberedgps to Republican nominations; and (3) no
opposition. We then dummied out these categonddgreclude the two opposed dummy
variables in our model; unopposed nominations sasveur baseline group. By operationalizing
opposition as directional, we are also able to am@pow responsive the Senate is to fire alarms
raised by conservative versus liberal interest pséti

Besides interest group opposition, we corftroh variety of other forces that scholars have
traditionally focused on when studying the loweut@onfirmation process (Bell 2002; Binder
& Maltzman 2002; Martinek, Kemper & Van Winkle 2002These control variables broadly fall
into one of three categories. The first groupariables includes characteristics about the
nominee, including the nomine&ppointing presidenttheideological distance between the
nominee and the median senatowhether the nominee isnhite male the nominee’s
American Bar Association (ABA) ratingwhether the nomination is to an ideologically
balanced circuitand whether the nominee hadualiciary Committee patron The second
category of variables are characteristics abouptiigical environment, tapping into the notion
that senators are more willing to obstruct theigesg’s nominations when the president’s
political position is relatively weak compared ke tSenate majority. These includleided
government theideological distance between the president andniiedian senator of the
opposing partythepresident’s approval ratin@nd thdatter part of the president’s termThe
third category of variables seeks to capture hoawvhé¢he Senate’s workload is at the time that a

given nomination is made; the heavier the load)dks likely a given nomination will be
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confirmed swiftly or confirmed at all. These induthenumber ofnominations pendingthe
number ofmonthsinto the congressionakssiorandrenominationof apreviously lapsed
nomination. Explanations and coding for these independent bimsaare set forth in Web
Appendix G. Positive coefficients in the probittpaf the model (likelihood of confirmation)
indicate that an increase in the independent Vigriabbreases the likelihood of being confirmed
(which is beneficial for the nominee); positive ffagents in the timing party of the model
indicate that an increase in the independent Vigrialbreases the time it takes to be confirmed
(which is detrimental to the nominee).
Results

Before turning to our results, we addressptbe&sibility that interest group opposition may be
endogenous to forces at work in the Senate coniom@arocess. This situation could arise if
the decision by interest groups to oppose a nommatere driven in part by their calculation of
whether senators aligned with the objecting grarpdikely to join them in opposition to a
nomination. Interest groups can only challengenaay lower court nominations and, so, they
may be more likely to launch a challenge if seratath whom they are aligned are in a better
position politically to join them in oppositidA. In short, we must consider whether the potential
endogeneity of interest group opposition is biasirgsplit population model results reported
herein. For straightforward models with either aombus (OLS) or discrete outcomesy(, a
simple probit), one can conduct exogeneity tesest®rtain statistically whether simultaneity
bias exists (Rivers and Vuong 1988; Wooldridge 2@02-78). Unfortunately, for more
complex models like the split population duratioadul, there is no straightforward way to test
for statistical endogeneity. However, we conduadivers-Vuong exogeneity test on a probit

model predicting the likelihood of confirmation,dathe results reveal that interest group
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opposition isot statistically endogenous (see Web Appendix H flaliteonal details on the
Rivers-Vuong test). While this test is not perfieettesting the potential endogeneity of
opposition in the split population model, it doeggest that interest group opposition is not
statistically endogenous in a simpler version afroodel.
Interest Group Opposition Has the Greatest Impact on the Confirmation Process

Results from our split population model tegtour hypotheses — that interest group
opposition significantly affects confirmation tingrand outcome — are presented in Table 1. As
an initial matter, the model shows overall good first, the Wald statistic is statistically
significant, indicating the overall significanceair model specification compared to a null
model. Second, the split paramei&ris estimated at 0.76. Using this statistic, wedticted a
hypothesis test designed to indicate the apprarests of the split population model. The null
hypothesis stated= 1, which means the split population model is unesagy and reduces to a
standard duration model. Results from this tdetalis to reject the null hypothesis, leading us
to conclude the split population model is supetioa standard duration modél.Substantively,
this result means one should not assume every m@imimnwill eventually experience
confirmation®® Third, the estimate gf 0.30, provides an indication of the shape ofthzard.
Sincey<1, the hazard function is indeed non-monotoree Gleves, Gould and Gutierrez 2004,
242), suggesting that, as expected, the hazamipefiencing a confirmation increases early on,
and then decreases as time goes on (see Web Agpendi

[INSERT TABLE 1 ABOUT HERE]

Turning to the results set forth in Tablehere is very strong evidence for our core

theoretical argument regarding the relationshipvbeh interest group opposition and lower

court confirmation outcomes and timing. The cagdfts for liberal interest group opposition
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are statistically significant in both parts of tmedel, while conservative opposition is
statistically significant in the duration part betmodef> These findings suggest that liberal
interest groups are more successful than conseevgitoups at persuading sympathetic
Democratic senators to block confirmation altogethat both conservative and liberal groups
significantly slow down the confirmation processemlthey sound a fire alarm. Moreover, as
we show in our post-estimation analyses, interesigopposition also exhibits the greatest
substantive impact of all variables in both paftthe model.

It is worth noting some other statisticallgrsficant findings. In the probit part of the model
we find nominations with a Judiciary Committee patare more likely to be confirmed. In the
duration part of the model, we find greater ideaabdistance between the Senate and the
nominee and divided government significantly insesaconfirmation delay, while higher ABA
ratings decrease the time it takes to be confirmed.

Figures 1A and 1B provide post-estimation yged, showing the substantive effects of all
statistically significant variables. Here, we wemtompare the magnitude of the effect of
interest group opposition (both liberal and conatve) to the magnitudes of the other
statistically significant variables. Does interggtup opposition eclipse the effects of the other
variables? We set each independent variable aatahhigh valued and then, for each value,
we calculate: (1) the expected (mean) probabilityomfirmation and (2) the predicted (median)
duration in days from nomination to confirmatioro§BSteffensmeier and Jones 2004, 33).

[INSERT FIGURES 1A AND 1B ABOUT HERE]

What Figures 1A and 1B highlight is that, wlnempared to the other explanatory variables,

interest group opposition exerts the greatest impadoth confirmation timing and outcomes.

In the probit part of the model (Figure 1A), unoppd nominations experience a 0.85 probability
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of confirmation, nominees opposed by conservatroeigs a 0.78 probability of confirmation (a
change of 0.07) and nominees opposed by liberalpgra 0.52 probability of confirmation.(a
change of 0.33). Nominees with a patron on theciarg Committee have a 0.90 likelihood of
confirmation compared to 0.71 for nominees withpatron; the change, however (0.19) is far
less than that for liberal group opposition. leshliberal opposition exerts the greatest
substantive impact on confirmation outcomes.

Looking at confirmation delay (Figure 1B),en¢st group opposition — both liberal and
conservative -- has the greatest substantive imglamigh conservative opposition causes much
more delay than liberal opposition. The prediatadation from nomination to confirmation for
unopposed nominations is 52.11 days, while nononatopposed by liberal groups take 96.50
days to be confirmed (a change of 44.39 days) andmations by conservative groups 181.53
days (a change of 129.42 days). While ideologicsthnce ABA ratings and divided
government coefficients also have a statisticaipiicant impact on confirmation durations,
none of these variables cause as much delay assht@oup opposition (70.81 days for an
ideologically-distant nominee; 81.34 days for a mee with a low ABA rating; 77.15 days for a
nomination during divided government). Nor doesdlegree of change for these three variables
measure up to the change going from an unopposathaton to an opposed nomination (16.91
additional days for high ideological distance; 26a@lditional days for a low ABA rating; 37.90
additional days for divided government).

In sum, when comparing the substantive magnitufldseandependent variables in both the
outcome and timing parts of the model, the redudts Figures 1A and 1B lead us to conclude
that liberal interest group opposition is the legdiorce driving confirmation outcomes and

delay of Republican nominations, while conservatipposition is the leading force driving
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confirmation delay of Democratic nominations. Téessults highlight how interest groups
work behind the scenes to convince sympathetictsent delay and optimally block
problematic nominations. Interest group oppositlurs serves as a “fire alarm” by raising the
salience of a particular nomination; sympathetitasers then respond to the alarm by
abandoning their default positions to confirm qiycknd, instead, closely vetting the opposed
nominees and, in the case of Republican nomingtjerhaps even blocking confirmation.
The Senate Treats All Unopposed Nominees Alike Regardless of Their Ideology

One important question remains is: how do mavksenators would not have delayed or
blocked certain ideologically extreme nominatiouasrein the absence of interest group
opposition? To address this issue, we returndgagBlults of our model (Table 1), this time
focusing only on the variable measuring ideologdiatance between nominees and the median
senator and the variables for liberal and conseevatterest group opposition. In Figures 2A
and 2B, we present predicted probabilities of aomdition and durations for ideologically-distant
versus ideologically-compatible nominees, both aitid without interest group opposition.

[INSERT FIGURES 2A AND 2B ABOUT HERE]

As the results reported in Figures 2A and 2hhght, in the absence of interest group
opposition, ideologically-distant nominees haveually the same chance of being confirmed as
do nominees who lie close to the Senate mediah@rdeological spectrum (probability of 0.85
versus 0.84) (Figure 2A). In terms of confirmatourations, again we see little substantive
difference between ideologically-distant nominees @eologically-compatible nominees
assuming no interest group opposition — 58.27 daysus 44.94 days from nomination to
confirmation (Figure 2B). Thus, in the absencentérest group opposition, a nomination is

almost assured of being confirmed quickly, evethéf nominee is ideologically-distant from the
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Senate.

Figures 2A and 2B also show how the Senagtgdiideologically-distant versus ideologically-
compatible nominees assuming interest group opposiStrikingly, regardless of how
ideologically compatible or distant the nomine&dn the Senate median, once a fire alarm has
been sounded, the Senate treats these nominalilk&s & hile an ideologically-distant nominee
with conservative opposition has a 0.78 chancesofdoconfirmed, an ideologically-compatible
nominee with conservative opposition has a 0.79chaf being confirmed. ldeologically-
distant nominees opposed by liberal groups havézalikelihood of confirmation, while those
who are ideologically-compatible have a 0.53 likebd of confirmation. With respect to
confirmation delay, even though ideologically-cortipla with the Senate, it will still take a
Democratic nominee with conservative opposition.23@lays to be confirmed with
conservative opposition — almost four times the benof days for that same nominee to be
confirmed absent opposition (44.94 days) — and@uBlean nominee with liberal opposition
83.23 days to be confirmed — almost twice the nurobdays it would take that nominee to be
confirmed absent opposition. Moreover, thereésickvidence that even ideologically-
compatible nominees are more likely to encounwiffecult road to confirmation simply
because they have garnered interest group oppusitioshort, while interest groups assess
nominee ideology in determining whamopposed.g., Aron 2002; Gandy 2002; Jipping 2002a,
2002b) — and opposition clearly drives confirmatoaticomes and timing in the Senate -- there is
little evidence that the Senate independently considersea court nominee’s ideology in the
absence of interest group opposition. These sefuither confirm that senators rely upon
interest groups to identify problematic nominatiossd only after a fire alarm has been sounded

will sympathetic senators abandon their defaulitmos of confirming swiftly, and instead
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thoroughly vet the nomination.
Conclusion

In sum, interest groups have become crititalgys in lower court confirmation politics. But
their influence is markedly different than it isthé Supreme Court level. For Supreme Court
nominations, political salience is always high wethwithout interest group opposition. But, for
lower court nominations, political salience is lamless interest groups weigh in on the process.

We show herein that unless interest groupadaufire alarm,” a lower court nomination is
all but certain to be rubber-stamped by the Sen@téically, this is true even for senators in the
opposite party of the president. In stark confraiste opposition to a nomination is voiced by
interest groups, the political salience of thisfaomation proceeding is now raised to a new
level. Senators aligned with the opposing groupshaw forced to give careful consideration to
this nomination or else face the wrath of integgsuips come election time. Thus, opposed
nominations will likely face a contentious and lémgconfirmation process. In many instances,
particularly for Republican nominations opposedibgral interest groups, it may mean the
nomination is blocked completely and therefore wélzer make it to the floor for a vote.

Given the number of lower court nominationgdman each presidential term, this
relationship between the Senate and interest greemes each institution well. The Senate can
conserve resources by focusing only on a limiteslber of lower court nominations, while
interest groups can help shape the ideological roakef the federal bench. No prior study of
the lower court confirmation process has considamud central a role interest groups play in
this process. As this study illuminates, assessitggest group opposition is the key to

understanding lower court confirmation politics.
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Endnotes

! The only exception to this rule of deference wagma home state senator exercised senatorial
courtesy to block confirmation of a lower court rination from his or her home state. Until the
mid-1980s, such exercises of senatorial courtesip(oe-slipping”) were rare and typically did
not turn on policy-related issues. Rather, sesaifien invoked senatorial courtesy based on
personal hostility towards the nominee or a displidé a judicial seat properly belonged to
another home state (Scherer 2005).

% These tactics include refusing to schedule a omafion hearing, denying the nominee a
Judiciary Committee vote, putting a “hold” on a nneg, vetoing a nominee through senatorial
courtesy or refusing to schedule a floor vote.

% One study of the Supreme Court also looked aticnafion timing (Shipan and Shannon
2003).

* Only Bell's (2002) model controls for interest gpo“participation.” Participation is defined as
written or oral testimony before the Senate Judygzommittee, and Bell makes no distinction
between testimony for or against the nominationc&i1995, interest groups have been
foreclosed from testifying in person or in writiaglower court confirmation hearings (Gandy
2002). Accordingly, this measure is meaninglessrejhes here, we use post-1995 data.
Moreover, that Bell found interest groups to hagenfluence over confirmation timing during
divided government — precisely the time when opppgiroups should have the most influence
because the party with which they are affiliatedtoals the Senate — suggests that her interest

group measure is flawed.
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®> Nan Aron is the president of the Alliance for desstan organization that monitors judicial
selection on behalf of other liberal interest gmu@homas Jipping is the former director of the
Judicial Selection Monitoring Project, an organi@athat monitors judicial selection on behalf
of other conservative interest groups.

® Elizabeth Cavendish is the former legal direcfaNARAL Pro-Choice America, an interest
group that advocates for women’s reproductive ggh<im Gandy is the president of the
National Organization for Women, an interest grthgt advocates for women'’s civil rights
"The Senior Conservative Spokesman, who asked rs kmmed, is an official at a
conservative interest group that actively partitggan judicial appointment politics.

8 Mark Gittenstein is the former Chief of Staff ter@itor Joseph Biden (D-DE) while he was
chairman of the Senate Judiciary Committee; Howdetzenbaum is a former Democratic
senator from Ohio who sat on the Judiciary Commjtead Jeffrey Robinson is a former aide to
Senator Arlen Specter (R-PA), a member of the JaigicCommittee.

® These two individuals asked not to be identifigchame.

Y95pecifically, Gandy recounted threatening John Eds/éD-NC) that NOW would oppose him
in the 2004 presidential primaries because he edfts vote against D. Brooks Smith (Third
Circuit nominee) in a Judiciary Committee vote (@a2002; see also Scherer, 25-26).

1 Eddie Correia served as Senator Metzenbaum’s chiefsel.

12 Specifically, in the agency oversight contexteest groups bring problems to Congress after
they occur (arex post ante influence). In the case of judicial nominatiomgerest groups bring
problems to the Senate after the president has thadeomination, but before the Senate has
acted. Some political scientists have questiohedfire alarm” theory as it relates to agency

oversight because studies usually examine spagfes and are thus not applicable to the entire
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bureaucracydg., Huber and Shipan 2000). Such an objection, heweas not applicable

where, as here, we seek to understand the relbtphstween the Senate and interest groups
only in the specific context of the judicial comfiation process.

13 Contrast “fire alarm” oversight of presidentialmimations with that for Supreme Court
nominations. At the Supreme Court level, the Seragages in “police patrol” oversight;
senators, therefore, weigh the pros and cons ¢f mamination. A senator’s default position is
not to confirm, but rather, is a combination of bisher party affiliation, personal preferences
and constituent preferences (Caldeira and WrigB8L9Thus, interest groups need not focus on
raising political salience; their efforts at thepgame Court level are singularly focused on
persuading a senator to cast a roll-call vote difiefrom his or her default position. Moreover,
because of the higher salience of Supreme Courtnations, senators must defeat objectionable
nominations through roll-call votes, rather thaodiking them through pre-floor procedural
tactics.

14 One of the principal reasons unopposed nominatiomsienied confirmation is they are made
late in a president’s term; senators are loatlotdien a nomination with a presidential election
in the balance (see Table 1).

15 Although interest groups research district coorninations as well, “fire alarms” are rarely
sounded with respect to district court nominatiomgis is due to groups’ limited resources and
the greater power of the courts of appeals iné¢deral hierarchy (Cavendish 2002; Aron 2002).
In theory, however, the “fire alarm” theory is etfjyapplicable to district court nominations;
those which garner interest group opposition \ailet longer to confirm and are more likely not

to be confirmed than those unopposed. Since theantelming majority of interest group
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objections are to appellate nominations, we testfine alarm” theory on these nominations
only.

18 For our purposes, getting a roll call vote is ammbunt to being confirmed, for no court of
appeals nomination was defeated in a roll call wot¢he floor of the Senate between 1985-
2004.

17 We considered an alternative way of modeling pnézess using a competing risks
framework, with the two risks being confirmationdamvhat might be called, “death by
obstruction.” Thus, one would seek to ascertagnféictors that explain when either of these
events occurs. However, because of our fundamentphasis on the factors that influence both
whetherand when nominations are confirmed, we use the sppiufation model because it
offers a unified framework for empirically assegsour theoretical contentions.

18 National interest groups are defined as thoseltgpresent a national, rather than local,
constituency.

19 An umbrella organization is one that monitors ¢igliselection on behalf of other
organizations and speaks for them on these isstmsturther details on umbrella organizations
see Web Appendix B.

20 \We then checked this list against the archivedgreleases of the two leading umbrella
groups involved in confirmation politics — Allianéer Justice and Judicial Selection Monitoring
Project -- in which these groups stated their dijes to a nominee; we found no additional
objections not already identified through the neaysy searches. Unfortunately, only press
releases issued after 2001 were available on thebesites. We contacted the Alliance for

Justice and the Judicial Selection Monitoring Rrbgnd were informed that they do not retain
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press releases prior to 2002. Accordingly, forquks prior to 2002, our list of objections may be
under-inclusive but, given the reliability of thegqt-2002 list, this is unlikely.

2L We ran alternative models to consider whetheréstegroup influence on the lower court
confirmation process may be conditioned on Senateences (meaning groups do not change
senators’ positions on hominations but rather, ¢oipy like-minded senators already inclined
to agree with the interest groups’ positions). sTéonditional theory of interest group influence
was first raised by Caldeira and Wright in theurdst of interest group influence on Supreme
Court roll-call votes (1998); Caldeira and Wriglhtimately rejected the conditional theory of
influence. Because of critical differences betwdenlower court and Supreme Court
confirmation processes, we argue in the text optqeer that interest group influence at the
lower court levels is nadither conditionalor unconditional; rather, it is both (see pages 2-9).
Because these alternative models assume an eitfrarfiework that simply does not apply to a
study of the lower court confirmation process, Wanately concluded they were not
appropriate to test our fire alarm theory. Howewves set forth these alternative models in
Appendix F.

22 If this were true, then some of the same forcesrdy interest group objections would also be
driving Senate opposition. That means there wbeld relationship between some of the
variables on the right hand side of the equatiar@eur model. For example, divided government
may make interest groups more likely to opposeraination because sympathetic senators
control the Senate and would be better situatdigyld the nomination. But, in our model, we
believe divided government and interest group opipos(both on the right hand side of the

equations in our model) independently drive theontes and timing of judicial confirmations.
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23 To perform this hypothesis test, we used a pdiration parameter simulation procedure
(King et. al. 2000), and simulated 1,000 estimafemach model parameter. This procedure
simulates a sampling distribution of the estimatplit, where the mean of the 1,000 estimates is
the estimated split (0.76) and the standard dewig0).04) represents the estimated standard
error. Our test statistic is calculated as: | (0.6 — 1) / 0.04 = 6.00 (p < 0.001). We rejeet th
null hypothesis thaf=1, therefore providing strong support in favotloé split population

model.

?*The split population duration model can be sensitivsample size and model specification.
However, we compared results from separate problitdaration models with those from our
split population model, and while some differeneeserged (as expected), the absence of overly
drastic differences gives us confidence that olir gppulation results are not artifacts of sample
size or model specification.

*Throughout the paper, we use the .05 level to conclude statistical significanoed-tailed
test).

%For opposition by liberal interest groups, the id@@pposition dummy is set to 1 and the
conservative opposition dummy is set to 0 (and varsa for conservative opposition). For
unopposed nominations, both opposition dummieseiréo 0. Dichotomous variables (patron
and divided government) are each set at their ombyvalues (0 and 1). ABA rating is set at its
minimum (4) and maximum (8) values. Nominee-Senadian distance is set at it8 &nd 9%'
percentiles.

2" For our post-estimation procedure, we employ ayepedictive comparisons (Gelman and
Hill 2007, 101-105), which mirrors the intuitiontdad calculating the estimated spld (

discussed in Web Appendix A. To estimate the pooity of confirmation for, e.g., a
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nomination opposed by liberal interest groups, atelse liberal opposition dummy to 1, the
conservative opposition dummy to 0, and let theaiemg variables maintain their original
values. This entails calculating a predicted prdhgtior each observation and then calculating
the mean of the probability estimates across obsiens. The same procedure is applied to
calculating predicted (median) durations. The methicaverage predictive comparisons is
different from a Clarify-like procedure where oretssthe variable of interest to a particular
value and then holds the remaining variables cohstatheir mean values. In sum, our
procedure calculates the average probability oficoation and the average median duration
from nomination to confirmation across observatisen setting the statistically significant

variables at their high and low values.
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Table 1: Split Population Duration Model,

U.S. Courts of Appeals Nominations, 1985-2004 (Model 1)

Likelihood of Timing of
Confirmation Confirmation
(Robust (Robust

Coeff. SE) p Coeff. SE) p

Opposition by Conservative

Interest Groups -0.342 (0.734) 0.321 1.248 (0.280) 0.000
Opposition by Liberal
Interest Groups -1.406 (0.451) 0.001 0.616 (0.213) 0.002

Nominee Characteristics
Nominee-Senate Median Distance -0.048.070) 0.482 0.476 (0.275) 0.042

White Male Nominee 0.508(0.333) 0.064 0.079 (0.120) 0.256
ABA Rating 0.007 (0.105) 0.475 -0.096 (0.033) 0.002
Balanced Circuit -0.223(0.303) 0.232 0.030 (0.090) 0.368
Judiciary Committee Patron 1.050.422) 0.007 -0.176 (0.125) 0.080
Political Environment

Divided Government -0.697(0.942) 0.230 0.676 (0.129) 0.000
President-Opposing Median

Senator Distance -7.43815.131) 0.312 -0.101 (4.910) 0.492
Presidential Approval 0.0130.027) 0.321 -0.015 (0.013) 0.122
Latter Part of President's Term -1.350.919) 0.071 -0.115 (0.263) 0.331

Senate Workload
Number of Nominations Pending -0.020.055) 0.347 0.008 (0.014) 0.278

Month in Congressional Term -0.0220.066) 0.37Q -0.006 (0.018) 0.365

Renomination 0.014(0.521) 0.490 -0.402 (0.276) 0.073
Appointing President Dummies

Clinton -0.698 (1.338) 0.602 -0.477 (0.288) 0.097

Bush (41) 0.289(1.187) 0.807 -1.220 (0.291) 0.000

Reagan 0.823(1.308) 0.529 -1.010 (0.469) 0.031
Constant 7.881(12.294) 0.521 5.548 (3.554) 0.118

N=284; Log-likelihood=-985.27; Wald Chi-Squared<#l¥)=209.74, p<0.001=0.30
Actual split=0.68; Estimated split=0.76 (s.e.=0.04)

Note: Two-tailed p-values are reported for the Appog President dummies and

constant; one-tailed p-values are reported foréhgaining coefficients.
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Figure 1: Predicted Probabilities and Durations (Model 1)
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Note: Dichotomous variables (white male nomineé;gma and divided government) are each set

at O (for “low”) and 1 (for “high”). ABA rating iset at its minimum (4) and maximum (8)
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values. Nominee-Senate median distance is set &t &nd 9%' percentiles. Three scenarios are
estimated for interest group opposition: unoppdbéatk), opposition by conservative groups

(the gray bar on the left), and opposition by lderoups (gray bar on the right).
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Figure 2: How the Senate Treats Ideologically Distant and Congruent Nominees
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percentiles.
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